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U.S. SUPREME COURT TO HEAR TEXAS SODOMY CASE
Does the state have a vested interest in

protecting the health of its citizens?

The U.S. Supreme Court has agreed to hear an appeal by
Lambda Legal Defense and Education Fund, a pro-
homosexual group, challenging Texas’ sodomy law.  The group
maintains that the law banning oral and anal sex between
people of the same sex violates the Equal Protection Clause of
the U.S. Constitution.  They claim that the law stigmatizes
homosexual sex, termed as “loving behavior” while allowing
heterosexual sodomy.  Those who practice homosexuality want
the Court to overturn the convictions of John Lawrence and
Tyron Garner, who were charged with a misdemeanor for
violating an 1863 Texas law (which was revised in 1973 to
exclude heterosexuals) for practicing sodomy.

Tom Jipping, CWA’s senior fellow for legal studies states,
“They want the Supreme Court to go back and overturn the
1986 decision in Bowers v. Hardwick.  I think the Court is
unlikely to do this because that would require declaring sodomy
a constitutional right.  They may, however, take the same
approach as in the 1995 case of Romer v. Evans.  That too
was an equal protection case (in which opponents successfully
challenged a state constitutional amendment that would have
denied minority status to homosexuals).  The Texas court
found that its statute was okay even under Romer.  But since
Justice Anthony Kennedy, a supposed moderate, wrote Romer,
[it’s] an open question [whether the Supreme Court would do
the same].”  In Bowers, the Supreme Court upheld a Georgia
statue that banned sodomy by anyone.  The challenge by
homosexuals held that it violated a constitutional right to
sodomy.  The Court voted 5-4 that the Constitution contains no
such right.

In most cases, sodomy laws are not prosecuted because most
involve lewd and lascivious behavior, which carries higher
penalties and is considered more serious than private acts
between individuals.  Texas and Kansas ban sodomy for
homosexuals and Missouri and Oklahoma exclude consensual
heterosexuals from enforcement of the law.
http://www.cwfa.org/articledisplay.asp?id=2866&department=CWA&categoryid
=family   

In March, 2001 an appellate court upheld the Texas ban of
sodomy.  J. Harvey Hudson wrote the majority opinion and
deferred to the [Texas] Legislature’s ability to make and
change laws.  “Certainly the modern trend has been to
decriminalize many forms of consensual sexual conduct even
when such behavior is widely perceived to be destructive and
immoral.  Our concern however, cannot be with cultural trends
and political movements because these have no place in our
decision without usurping the role of the Legislature.”  The
opinion further states the Legislature is free to base statutes on
public morality and in this case there is a legitimate state

interest in criminalizing sodomy by homosexuals, even while
allowing heterosexuals to engage in the same act without
reprisal.  http://www.chron.com/cs/CDA/printstory.hts/metropolitan 850403

What is the precedent?
The fundamental duty of a civil government is to secure
people’s rights, which includes dispensing justice.  The British
legal scholar Sir William Blackstone based government’s right
and duty to define what is right based on self-evident truths as
proclaimed in the Declaration of Independence: “the laws of
Nature and of Nature’s God.”  Blackstone defined the ‘Laws of
Nature” as “the will of his [man’s] maker.”  He maintained that
“when God created man He endued him with free will to
conduct himself in all parts of life; he laid down certain
immutable laws of human nature, whereby that free will is in
some degree regulated and restrained, and gave him also the
faculty of reason to discover the purport of those laws…. He
has enabled human reason to discover, so far as they are
necessary for the conduct of human actions.” [Sir William
Blackstone, Commentaries on the Law of England) University of Chicago
Press), p. 44]

This concept that the laws of nature revealed by man’s reason
and observation on whether one’s conduct violates the peace
and good order of society have been historically asserted by
the federal government and the states.  Conduct that
endangers the health, safety, welfare and morals of its citizens
has always been prohibited.  Up until the early 1960s every
state in the Union criminalized sodomy, bestiality, and incest.
Blackstone referred to sodomy as “a crime not fit to be named”
and said the mere mention of the act “is a disgrace to human
nature.”

It is fitting to note that the changes that occurred in state laws
in the 1960s was largely due to Alfred Kinsey’s fraudulent and
criminal research on human sexuality in which he declared that
“all sexual outlets are equal and normal.”  Sodomy and
bestiality and child/adult sex were “normal” according to
Kinsey’s “research.”  He and his colleagues testified at
legislatures that current laws were not realistic, that if
prosecuted would result in incarceration of 95% of the male
population.  As a result of his “science”, state legislatures
began to accede to the pressure of societal changes and laws
dealing with human sexuality have been relaxed, leaving
women and children unprotected and the health of the
community at large at risk from the diseases that result from at-
risk behaviors.

Shortly after sodomy laws were repealed the AIDS virus and
other sexually-transmitted diseases began to devastate those
who practice homosexuality and began to put the heterosexual
population at risk as well.
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